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(d) Measurement for calculating regu-
latory limitation. For purposes of para-
graphs (a) and (b) of this section:

(1) Paid-in and unimpaired capital and
surplus means shares plus post-closing,
undivided earnings (this does not in-
clude regular reserves or special re-
serves required by law, regulation or
special agreement between the credit
union and its regulator or share in-
surer); and

(2) Total investments in and total
loans to CUSOs will be measured con-
sistent with GAAP.

(e) Divestiture. If the limitations in
paragraph (a) of this section are
reached or exceeded because of the
profitability of the CUSO and the re-
lated GAAP valuation of the invest-
ment under the equity method, with-
out an additional cash outlay by the
FCU, divestiture is not required. An
FCU may continue to invest up to 1%
without regard to the increase in the
GAAP valuation resulting from a
CUSQO'’s profitability.

[63 FR 10756, Mar. 5, 1998, as amended at 64
FR 33187, June 22, 1999; 66 FR 65624, Dec. 20,
2001]

§712.3 What are the characteristics of
and what requirements apply to
CUSOs?

(a) Structure. An FCU can invest in or
loan to a CUSO only if the CUSO is
structured as a corporation, limited li-
ability company, or limited partner-
ship. An FCU may only participate in a
limited partnership as a limited part-
ner. For purposes of this part, ‘“‘cor-
poration’” means a legally incorporated
corporation as established and main-
tained under relevant federal or state
law. For purposes of this part, ““‘limited
partnership”” means a legally estab-
lished limited partnership as estab-
lished and maintained under relevant
state law. For purposes of this part,
“limited liability company’ means a
legally established limited liability
company as established and main-
tained under relevant state law, pro-
vided that the FCU obtains written
legal advice that the limited liability
company is a recognized legal entity
under the applicable laws of the state
of formation and that the limited li-
ability company is established in a
manner that will limit potential expo-
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sure of the FCU to no more than the
amount of funds invested in, or loaned
to, the CUSO.

(b) Customer base. An FCU can invest
in or loan to a CUSO only if the CUSO
primarily serves credit unions, its
membership, or the membership of
credit unions contracting with the
CUSO.

(c) Federal credit union accounting for
financial reporting purposes. An FCU
must account for its investments in or
loans to a CUSO in conformity with
““‘generally accepted accounting prin-
ciples” (GAAP).

(d) CUSO accounting; audits and finan-
cial statements; NCUA access to informa-
tion. An FCU must obtain written
agreements from a CUSO, prior to in-
vesting in or lending to the CUSO, that
the CUSO will:

(1) Account for all its transactions in
accordance with GAAP;

(2) Prepare quarterly financial state-
ments and obtain an annual financial
statement audit of its financial state-
ments by a licensed certified public ac-
countant in accordance with generally
accepted auditing standards. A wholly
owned CUSO is not required to obtain a
separate annual financial statement
audit if it is included in the annual
consolidated financial statement audit
of the credit union that is its parent;
and

(3) Provide NCUA and its representa-
tives with complete access to any
books and records of the CUSO and the
ability to review CUSO internal con-
trols, as deemed necessary by NCUA in
carrying out its responsibilities under
the Act.

(e) Other laws. A CUSO must comply
with applicable Federal, state and local
laws.

[63 FR 10756, Mar. 5, 1998, as amended at 64
FR 33187, June 22, 1999; 64 FR 57365, Oct. 25,
1999; 66 FR 40578, Aug. 3, 2001; 70 FR 55228,
Sept. 21, 2005]

§712.4 What must an FCU and a CUSO
do to maintain separate corporate
identities?

(a) Corporate separateness. An FCU
and a CUSO must be operated in a
manner that demonstrates to the pub-
lic the separate corporate existence of
the FCU and the CUSO. Good business
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